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Wa the field of trademarks is 
generally recognized as a spe- 
cialized area of law, the general lawyer, 
nevertheless, frequently encounters 
trademark situations which require an 
immediate answer to determine a 
client’s course of conduct. This often 
happens at the beginning of a business 
enterprise; and any trademark special- 
ist’s files are full of sad stories of trade- 
mark difficulties originating in ill-con- 
sidered decisions made at such time. 
There are, however, a few basic con- 
siderations which are readily under- 
standable, and which should be under- 
stood by every general lawyer. 


A trademark is an identifying badge 
applied to an article of commerce or to 
a service rendered in commerce.. The 
badge may be a word, picture, design 
and, in some instances, as in radio 
programs, it has been held to be a dis- 
tinctive sound. 


A tradename is a name under which 
a business is conducted. The trade- 
name and the trademark, in a given 
instance, may be identical or they may 
be different. For example, the cor- 
poration operating under the trade- 
name of General Electric Company 
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sells lamps under the trademark 
“Mazda,” whereas the corporation op- 
erating under the tradename of Ford 
Motor Company sells automobiles un- 
der the trademark of “Ford.” 


One of the most important phases 
of the entire trademark picture is that 
the right to use, and to prevent others 
from using, a given trademark is ac- 
quired by use thereof and is acquired 
to the extent, both as to goods involved 
and as to territory covered, of such 
use. More specifically, if Company X 
uses the trademark “Kwik” in the sell- 
ing of safety pins and sells them only 
in Michigan, its right to the exclusive 
use of that trademark for that product 
is limited to Michigan, or possibly to 
a small zone immediately surrounding 
Michigan. If Company Y wishes to 
use the trademark “Kwik” for safety 
pins in California, it is free to do so 
and Company X can make no com- 


* The author, who spent a short time in 
the general practice of law prior to 
specializing in patent and trademark law, 
is a former Examiner of the United States 
Patent Office and is Chairman of the 
Committee of “Interchange of Informa- 
tion” for the Patent Section of the Inter- 
American Bar Association. 
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plaint. This situation is unchanged 
regardless of whether or not Company 
X has registered its trademark either 
under the laws of the United States or 
under the laws of any single state. 
This is likewise not materially changed 
by national advertising on the part of 
either company, although the existence 
of national advertising may be accepted 
as improving the trademark owner's 
rights if other factors are also present. 


Therefore, when a company is newly 
formed, and a trademark is chosen up- 
on which it is expected the company 
will base a major portion of its busi- 
ness, it is good advice to urge the com- 
pany to make at least a few sales in 
as many parts of the country as pos- 
sible at as early a date as possible, 
even if such sales are small and occur 
at infrequent intervals. The courts 
will go a long way in recognizing such 
sales in order to protect the bona fide 
first user of a trademark and permit 
him to cover as large a territory as his 
business reasonably requires. 


One of the most important things in 
choosing a particular mark is the de- 
termination of whether it is available 
for use for the particular goods intend- 
ed. Merely because the proprietors 
of the company in question are not 
themselves acquainted with any use 
of a proposed mark by other persons, 
by no means justifies the conclusion 
that there is no such other use.. There 
may be another company producing 
substantially the same type of goods 
under the same name. If both com- 


panies grow, they may eventually come 
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y 
into conflict wtih each other, which 
conflict would result in (1) each com- 
pany finding its operation under the 
trademark in question being restricted 
to the territory in which it operated 
prior to the entry thereinto of the oth- 
er company, or (2) one company buy- 
ing the rights of the other company) 


at, usually, the seller's price. 
A similar case of conflicting rights| 
with the same two difficult alterna-| 
tives, arises where two companies, op- 
erating under similar trademarks, com-; 
mence operations with slightly differ: 
ent products and later one company 
decides to add to its line a product 
similar to that of the other company! 
and wishes to do so under its existing) mark: 
trademark. This second situation is|# W 
somewhat more difficult to prevent] tary 
than the first, but its likelihood can "Kod: 
minimized by careful investigation of me 1 
the trademark situation prior to em} pretc 
barking upon a business venture) the b 
Even when a company is starting on a such 
limited budget the relatively small sum 8r4p/ 
($25 to $100 in most cases) required Same 
for a good trademark search is inex}! US 
pensive insurance to protect a trade Same 
mark upon which many thousands of state 
dollars will subsequently be spent in 'S ™: 
advertising and with respect to which 'S on 
the entire anticipated good-will of the ade 
scribi 
for cl 
as“ 
bread 






An arbitrary mark is a trademark 
that has no meaning of its own with 
respect to the goods upon which it # 
being used and is dependent solely up- 
on the use thereof for attaching such| 


meaning. Examples are most trade- mh 
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ition js/48 well as those consisting of an arbi- 
prevent| tary association of letters, such as 
| can be “Kodak.” A personal name mark is 
ition of one in which the surname of the pro- 
to em, Pptietor, or someone else connected with 
venture| the business, is used as a trademark, 
ng on a such as “Ford” or “Buick.” A geo- 
rall sum graphic mark is one in which some 
equired name, which is primarily geographic, 
is inex/is used as a trademark such as the 
2 trade, fame of a city or the name of the 
ands of State in which the particular product 
pent in is made. Lastly, a descriptive mark 
> which is one in which the word chosen as a 
1 of the tademark has a primary meaning de- 

scribing the characteristic, or a hoped 
sSillalell for characteristic, of the product, such 
vn with\®S “Butter-Krust” when used with 
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the legally 


strgngest trademark in the long run 
will be an arbitrary trademark. How- 
ever, since it carries no meaning or 
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message of its own, but is dependent 
entirely upon advertising thereof to 
acquire a meaning, it is usually the 
most difficult and most expensive mark 
to develop. Nevertheless, when it is 
finally developed, it will carry the 
widest scope of protection and resist 
copying and approximating to the 
greatest degree because there is never 
any excuse for simulating a truly arbi- 
trary mark except the desire to make 
use of its good-will. On the other 
hand, descriptive, geographic, and per- 
sonal name trademarks are much easier 
and less expensive to introduce to a 
given market because, as in the case of 
the descriptive trademark, they carry 
their own laudatory message or, as in 
the case of personal name. and geo- 
graphic trademarks, they carry their 
own indication of the origin of the 
goods. However, the identification of 
goods by such marks can never be as 
exclusive as it can be in the case of 
strictly arbitrary marks for the reason 
that, even though such a mark becomes 
well accepted as referring to a partic- 
ular product, the word involved must 
always be admitted to have a separate 
primary meaning; and a competitor 
can always use such word in its pri- 
mary meaning if it suits his purposes, 
providing he actually uses only the 
primary meaning. 

Improper similarity is a subject 
about which entire books have been 
written. However, its principle may 
be stated in a relatively few words. 
Having in mind the particular trade 
involved, the particular type of custom- 
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ers expected, and the particular kind 
of goods sold, a trademark should not 
be so similar to another trademark as 
to enable one business entity to trade 
upon the good-will of another busi- 
ness entity. The broad principle, like 
the principles of many fields of law, 
has called forth a number of secondary 
rules. 


One of the most important of these 
is that the use of a trademark may be 
distinguished as well on the basis of 
the goods involved as upon the basis 
of the mark itself, or upon a combina- 
tion of both. Thus, the use of a given 
trademark for perfume would under no 
conditions imaginable to the writer 
prevent the use of exactly the same 
trademark upon a machine tool, such 
as a lathe, for the goods are complete- 
ly unrelated, are sold through different 
channels of commerce and are sold to 
different consumers. However, a trade- 
mark utilized for perfume would pre- 
vent the use of the identical mark, or 
even a somewhat similar mark, upon a 
face powder or a perfume atomizer, 
for these are goods sold over the same 
counters to the same class of customers. 


Next, it is important to remember 
that a trademark does not lose its 
similarity to another trademark merely 
by modifying the spelling. Thus, the 
terms “Highgrade,” “Higrade,” or 
“Hy-grade,” are, for trademark pur- 
poses, all identical. The important 
consideration here is that the sound of 
each of the three renditions of the 
trademark is identical to each case so 
that where a product is requested over 
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the counter, or radio advertising theres 
of is utilized, it is impossible to deter: 
mine which mark is actually intended, 
The same rule has been applied ta bu 
trademarks which actually involve dif: 
ferent words but in which the sound|_. * 
is so similar that it is difficult in hears |] 
ing the mark spoken to determine 
which of the two marks is intended,| ,..h 
For example, “Dart” and “Dot” have 
been held improperly similar, for even - 
though the words involved are admit- 
tedly different words, they sound vir-; 
tually identical with each other when 
spoken with an eastern accent. Like- 
wise, “Zap-Lac” and “Jap-A-Lac” have 
recently been held improperly similar 
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A variant of this situation involves 
the use of foreign words where the 
foreign words are of fairly common 
understanding. This has been par- 
ticularly important in many instances Cert: 
in the perfume field where, for ex- oe 
ample, the trademark “Premiere Nuit. a 
has been held to be for trademark pur- ba 
poses identical with the words “The } 
First Nighter.” 

One of the most difficult types of 
trademark similarity to foresee, and| 
yet nevertheless necessary in choosing 
a strong trademark, is the situation in} | , 
volving a mark having a similar mean 
ing to that of another mark evea 
though both the appearance and the 
sound of the two words differ. FotWear i 
example, “Robber” and “Brigand” have 
been held to be similar words for trgde- 
mark purposes, as have also “Elf” and 
“Pixie.” 
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The primary purpose of trademark 
registration is to place one’s mark upon 
a national register in order that other 
persons interested in that mark for use 
on a particular type of goods may be 
enabled to learn of the first user’s use 
thereof before themselves entering 
upon the use of the mark and thus 
generating a situation of conflict. The 
interpretation of the rights to a trade- 
mark, actually created by the use 
thereof, will be materially affected by 
whether one has registered his mark 
and thereby given an opportunity to 
others to find about the use of it. The 
present trademark statute provides that 
registration of a trademark provides 
constructive notice of its existence and 
use throughout the United States and 
this notice has a strong effect upon a 
court deciding conflicts between com- 
panies having otherwise equal rights. 
Nevertheless, it will bear reiteration 
that the origin of trademark rights is 
in the use of the mark, and registra- 
tion only affects the interpretation 
thereof. 


The registration procedure is rela- 
tively simple. It involves the filing of 
an application showing the mark as 
used, the presentation of five specimens 
of the marks as actually used upon the 
goods themselves (or photographs 
thereof if actual specimens are not 
feasible) and a statement of the nature 
of the goods upon which the mark is 
used and the date of first use. The ap- 
plication is subjected to examination. 
This means that the trademark divi- 
sion of the Patent Office reviews prior 
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United States registrations to deter 
mine if there are any of conflicting 
nature, i.e., of similar names for similar 
goods regardless of the territorial ‘ex. 

tent of their use. If there are, the|' 
application is rejected. The applicant)* °° 
is, however, as in the corresponding 
Situation involving patents, given an 
Opportunity to point out why the prior 
registrations should not be set up as 
barriers to the desired registration and 
the argument will receive the careful 
consideration of the official in charge (SE 
In fact, most applications that eventu-| °° 
ally mature into registered trademarks 1" 
are rejected once or twice during the aa 
course of their processing. rohit 


When the Patent Office Examiner is = 
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registration of such trademark has aa seque 


opportunity to file a notice in the long 
Patent Office that he wishes to OPPOs| Howe 
the registration of the mark. A hear- 
ing, including briefs by both po ifeee 
is then held to determine whether th¢ .¢.-; 
opposer's reasons for his opposition arg ;, <.: 
valid. Such a hearing usually involves ...4. 
a determination of whether the mark 
sought to be registered is confusing 
similar to a mark which the oppose 
is already using, having in mind, a 
above discussed, the similarity of the 
marks themselves, the goods upon 
which used and the kind of trade is 
which used. The final registration is 
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then granted or denied upon the basis 
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cial a Trademark rights may be main- 


tained indefinitely, provided the mark 
is used continuously or, if use is dis- 
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y PrOP’ The same situation was true during 
can be World War II when many products 
€ of the! were temporarily discontinued due to 
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moved from the Register. This is for 
the obvious purpose of promptly 
removing from the Register many hun- 
dreds of marks which are registered for 
businesses which become defunct with- 
in a few months or years in order to 
make these or similar marks available 
to others if desired. 


If the foregoing points are kept in 
mind by the lawyer who assists a client 
to set up a business enterprise, the task 
of the trademark specialist who may 
later come into the picture will be 
made much easier and the cost of 
properly securing the trademark for 
the exclusive use of this enterprise will 
accordingly be held to a minimum. 
Further, a basic understanding of trade- 
mark practice by the general lawyer 
will assist him greatly in working with 
the trademark specialist, which is 
always to be much desired. It provides 
a helpful liaison between the business 
organization in question and the trade- 
mark specialist. 


Lastly, as a simple matter of termi- 
nology, do not speak of “copyrighting 
a trademark”. This is in many ways 
similar to referring to “probating a 
deed.” A trademark is registered 
whereas books, music, and various 
other works of art, are copyrighted. 





Pleadings 
“The pleadings are to the judicial mind [of the appellate court] what 
the compass is to the navigator, they must always be consulted and never 


lost sight of, although counsel, in their zeal, may drift far away from 
their moorings.” Poche, J., in V. & A. Meyer & Co. v. The Queen Insur- 








HUNDRED years ago Abraham 

Lincoln said, “A lawyer’s advice 
is his stock in trade.” This saying has 
been widely quoted by eminent lawyers 
all over this land and no commentator 
has ever asserted that Lincoln’s concep- 
tion violated either the letter or the 
spirit of the Canons of Ethics. There 
has been no dissent from even those 
ultra-idealistic members of the bar, 
who, though they have no other means 
of livelihood, claim that the practice of 
law is not a business. 


A lawyer's learning and experience, 
parceled up in packages of advice and 
preserved carefully on the shelves of 
his memory and in the books of his 
library, are truly his stock in trade. 
They are the only things that he can 
sell to earn his livelihood. Any custom 
or practice, except charity, that per- 
mits a customer or client to get any 
of that stock in trade, without paying 
for it, is unfair to the lawyer. Any 
action by the Bar, or its members, to 
suppress such customs or practices, is 
as honorable as a merchant's vigilance 
against panhandlers and shoplifters. 
Doctors, engineers, architects, and 
artists have long ago put a stop to 
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gratuitous advice, except where charity 
enters. 


In earlier days, when rural friends 
came to a lawyer's office to ask sal 
simple question about some unimpor-| 
tant matter, it was customary for the 
lawyer to give simple advice or opin- 
ion, without charge. But in later years 
this custom has grown to include, not! 
only rural or non-commercial friends, 
but business men and executive heads 
of partnerships and corporations, and, 
as a result, lawyers’ incomes have suf-| 
fered greatly. Business men now use| 
lawyers’ advice in a different way and| 
this difference has resulted in loss of 
lawyer's income, as you will readily see. 

Back in the Turbulent Twenties 
business men, including that eminent} 
and successful industrialist, Henry} 
Ford, said “Let lawyers into your busi- 
ness only as a last resort”, with the 
result that lawyers earned their in- 
comes mostly by serving their clients} 
after legal disputes had occurred. 

But in later years, books, newspapers, 
radio and The Bar have greatly ex 
horted business and trades people to 
consult lawyers before trouble arises; 
to obtain legal guidance in time to 
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avoid litigation. They have educated 
the public into a new relation with the 
lawyer. A short consultation with you, 
perhaps only a single question and 
answer, now often guides your client 
clear of litigation that formerly re- 
sulted in employing you for trial or 
arbitration services and in the earning 
of your income. 

Many lawyers maintain a free ad- 
visory service to clients who have em- 
ployed them in litigation over “serious 
affairs”. They excuse this by saying 
that such advice is a good-will gesture 
which results in profitable business, 
sufficient to justify it. Perhaps this 
formerly was justifiable, but it no long- 
er is so. Timely legal advice will al- 
ways reduce conflict and litigation. 
The so-called “‘serious affairs,’ in 
which those lawyers have been ac- 
customed to serve their clients and 
earn the fees that formerly supported 
them, are now avoided by free advice 
of counsel in advance and the litiga- 
tion that formerly gave them employ- 
ment never occurs. 

In the place of such former sources 
of income, lawyers must establish 
charges for their advisory services. 
This has already been done by many 
lawyers through adequate retainers and 
by salaries from larger clients, but 
thousands of smaller clients and many 
sizable businesses still get their legal, 
and often their business, advice free 
from unwary lawyers, who, not sensing 
the changes in the lawyer-client set-up, 
are gratuitously guiding their clients 
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away from the litigation that formerly 
produced lawyers’ incomes. 

Better lawyers have always ad 
cated keeping their clients out of legg 
disputes, because that course best serves 
the client. But this does not mean that 
such service should be free. In fact, 
it cannot be free, if the lawyer is to be 
justly treated. This guidance is more 
valuable to the client than defending 
him through the litigation he would 
have suffered if he had not had the 
guidance. 

Somehow a course of dealing muse ( 
be established between lawyer and | 
client, whereby the lawyer can receive 
the compensation which this higher 
and more valuable form of service 
merits. Advice, even of the simplest 
nature, must be charged for and paid. 
for. It makes the client money, because | 
it avoids trouble and litigation. It re- 
duces the lawyer's income from trials | 
and litigation for exactly the same rea: | 
son. Nor can charges be made only 
for office conferences or problems re- 
quiring research. The telephone has | 
changed all this. An alert and capable | 
executive can ask a hypothetical ques- | 
tion over the telephone, which the | 
lawyer can answer offhand, with abso- 
lute certainty, by saying yes or no, and 
yet the answer may be worth thousands | 
of dollars to the client. How to ade- 
quately compensate the lawyer for hav- 
ing this information ready at hand and 
delivering it quickly, is one of the 
problems that now face us. Perhaps we 
have partly solved it, if we recognize 
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that it is a problem and that we must 
do something about it. The readiness 
by which a lawyer can be reached by 
telephone has greatly increased his 
chances of being imposed on by alert 
questioners. He can give away a 
thousand dollars worth of advice in a 
breath and a moment later forget that 
he even answered the telephone. 


Legal advice to a business man or 
corporation is technical guidance. It 
is as important to the welfare of a 
business as technical guidance in 
physics, engineering, advertising, or 
salesmanship. No longer do business 
men feel that “seeing a lawyer” is an 
emergency affair. It is now an every 
day occurrence. It is so common-place 
that on any negotiation between execu- 
tives, each assumes that the other has 
been adequately advised of his exact 
legal rights and remedies. Each as- 
sumes that the other has already “seen 
his lawyer” and, in far too many of 
the cases, each of the parties has truly 
“seen his lawyer” without fee or obliga- 
tion and has discussed the matter at 
hand in the fullest manner. His law- 
yer has listened to the full statement 
of facts, told him how to complete the 
transaction without legal mistakes and 
he has thanked the lawyer for the inter- 
view and advice and has told him, in 
an enthusiastic and promising man- 
ner, that “If anything comes up, I'll 
call you in on it”. He never expects 
to pay anything for the service he has 
had and, in most cases, is never obli- 
gated to. 


Possibly many lawyers who are im- 
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posed on in this way do not keep counter’ } dsins 
of the number of times it happens, } lawy' 
They also fail to realize that every | readi 
other lawyer is being imposed on in | advic 
the same way. I have discussed this | @ lav 
problem with other lawyers and they | and 
have almost always told me, “Oh, you | clien 


can’t charge regular clients for such | repr 
advice as that; they would take their | A 
business elsewhere.” Possibly they | lawy 
would, in some cases, and this is the | vice 
thing that makes it necessary for law- | one 
yers, as a body, to approach this prob- | all c 
lem, acting uniformly as a group. If { 195 
every lawyer at the bar charges for ad- 

vice and each explains to his client that 

it is as necessary for a lawyer to collect | 

for his technical guidance as it is for 
an engineer or sales executive, the pub- 
lic will come to understand the situa- 
tion and, I am sure, no worth-while 
client will refuse to pay. 


We must make a beginning, if any- 
thing is to be accomplished to remedy 
this unfairness. Lawyers, as a group, 
must agree to charge, uniformly, for 
their advice to clients and to under- 
take the task of informing the public. 
Individually, each must discuss the | 
problem frankly with all of his clients. | 
Whether popular or not, he must adopt | 
the practice of charging for every 
business conversation, either in his of- 
fice or over the telephone. This is | 
not as difficult as it may seem at first. | 
No reasonable business man expects, or 
even wants, something of value with- 
out paying for it. He is accustomed 
to pay for the advice of his doctor, his 
engineer, his sales analyst and adver- 
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tising consultant. He will pay his 


EDWIN H. FEARON 


lawyer for advisory service just as ca 
readily as he pays for other technical of Questioned Document Examiners 
advice, as soon as he understands that Handunriting Expert 
a lawyer's advice is his stock in trade 707 BESSEMER BLDG., 

: PITTSBURGH 22, PA. 
and 7 the at ene a = ygys + eg 
dients by timely advice rather than by Examiner and Scientific Photographer of 
representing them in litigation. ee ee ek ae 

‘ sures. 
A concerted campaign to educate the Shotegranhy, Qualified in all 





lawyers to uniformly charge for ad- 
vice, is your first move. The second 
one is to fully inform the public and handled out of his stock in trade than 
all of your clients. The lawyer of the could the immortal Abraham Lincoln, 
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The Last Straw 
“And now, gentleman,” continued the congressman, “I wish to tax your 
memory.” 


“Good heavens,” muttered a colleague, “why haven't we thought of 
that before?”—Midlander. 





Counsel for the Defense 


In a recent issue of the Law Times, England, Sir William Valentine 
Ball, O.B.E., in a reminiscent article relates two amusing incidents in 
connection with the custom, prevalent in England as well as the United 
States, of appointment by the court of counsel to defend indigent prisoners. 

One of these incidents concerns a “poor” female prisoner who was put 
up to plead at Old Bailey. She was told by the judge that she might 
choose an advocate from among those present in court to defend her. Her 
choice lit upon a lady barrister, who went to the cells to take the prisoner's 
instructions, and then inquired as to why the prisoner had chosen her as 
defense counsel. “Well, miss,” replied the prisoner, “I thought you were 
the one who would be most likely to have a bit of lipstick about you.” 

The other incident occurred in the United States. The judge before 
whom it occurred is reported as relating it as follows: “A prisoner was 
once put before me who had no one to defend him. I asked a younger 
lawyer in court to take it on, telling him to give the man the best advice 
he could. The case stood adjourned until later in the day. When it was 
called, the prisoner was nowhere to be found. I called the young lawyer 
before me and asked him what had happened. He replied, “Your Honor 


told me to give him the best advice I could, and I advised him to beat 
it!’” 
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O ALL HONORABLE MEM- 

BERS OF THE BAR: Plaintiff, 
in her capacity as Secretzry, and on 
behalf of all legal secretaries wishes to 
call to the attention of Defendant— 
her boss—and all other Honorable 
Members of the Bar, certain of the de- 
fendant’s little idiosyncrasies that have 
crept up during their association. 

For a fust cause of action, plaintiff 
complains and alleges: 

1. That defendant during the course 
of business negligently and carelessly 
flicked his ashes on plaintiff's best skirt 
while standing by her desk—thinking! 

2. That defendant negligently and 
carelessly flicked the accumulated ashes 
from his cigarette on plaintiff's best 
work and then proceeded sheepishly to 
brush them off with his hand in which 
instance plaintiff had just placed a 
new fresh-inked typewriter ribbon on 
the typewriter. Oi, what a mess! 

3. That defendant nonchalantly 
flicked his lighted cigarette into the 
waste basket and then sneaked out to 
the water cooler (pretending to get a 
drink of water and fooling no one) so 
he could put out the fire. 
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COMPLAINT — 
PURE AND SIMPLE 


By FRANCES ROSA 


San Francisco, California 







That for a second cause of action, 
plaintiff complains: 

1. That defendant placed his big 
feet upon the desk while dictating to 
plaintiff and scared the living daylights | 
out of her by leaning too far back in | 
his swivel chair. 


That for a third cause of action, 
plaintiff complains: ‘Sin 
1. That defendant continually em- 
barrasses plaintiff by sending her down | yy, 
to another department for a document | up: 4, 
defendant insists isn’t on his desk 
(when he hasn’t even looked!) and 
then dashes madly out of his office 
waving his arms high above his head, 
shouting for all the world to hear, “I 
got it! I got it!” } oran 
That for a fourth cause of action, | 8° 
plaintiff complains: E 
1. That defendant used plaintiff in | beca; 
such a manner as to have her become bond 
an accomplice to his deceptions by | ros6, 
asking plaintiff to inform his client | )), 
: 2 . | phor 
he’s out and then sprinting out of his 
office in full view of said client. 
That for a fifth cause of action, plain- 
tiff complains: 
1. That defendant continually pre- 
tends to be a “devil-may-care” sort of 
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) a d venient, easy-to-use record for fiduciary data. Indexed 
office | fF quick reference, it brings all pertinent matters into 
head, # permanent, handy, 26 page register. Its 5 sections — 
car, “T for inventory, claims, receipts, disbursements, and mem- 

, oranda — are each headed by brief instructional sug- 


ction, | estions. 
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fellow and plaintiff requests in this 
connection that defendant at least but- 
ton his jacket before careening down 
the hall lickety-split dragging along 
everything in sight, including com- 
plainant’s typewriter. 

For a sixth cause of action, plaintiff 
complains: 

1. That defendant continually takes 
his time discussing the latest football 
scores while plaintiff sits with nothing 
to do and then turns her into a nervous 
wreck by pacing up and down in her 
office furiously pounding his fists to- 
gether or playing a little tune with the 
coins in his pocket while plaintiff 
heatedly types out the work defendant 
should have given her 15 minutes pre- 
viously. 

2. That defendant during such rush 
jobs hangs over plaintiff's shoulder and 
reads aloud (in her ear, no less) while 
she tries calmly to do said work. 


COMMENT 


Plaintiff in this connection requests 
that if defendant must pace up and 
down and turn himself (and her!) 
into a nervous wreck that he do so in 
the privacy of his own office so that 
plaintiff can get some work done! 


For a seventh cause of action, plain- 
tiff definitely complains: 

1. That defendant continually tries 
to be a young and handsome Lothario 
(when he isn’t) and attempts at every 
conceivable moment to thrill and 


charm plaintiff by caressing her hand 


or casually running his hand up and 
down her back while she’s trying to | 
ask him a very important question. In 
this connection, plaintiff requests, 
pleads, etc. “Just be yourself, 
P-U-L-E-E-Z-E!” | 
WHEREFORE, plaintiff feels that 





now that she has had her say, she ad-| 


mits that in taking into consideration | 
all of the facts and circumstances in- | 


volved, defendant is a pretty nice guy! | 





Governmental Encroachment 
“Experience should teach us to be on our guard to protect liberty 


when the Government’s purposes are beneficent. 


Men born to freedom 


are naturally alert to repel invasion of their liberty by evil-minded rulers. 
The greatest dangers to liberty lurk in insidious encroachment by men 
of zeal, well-meaning but without understanding.”—Brandess, J., in 
Olmstead v. United States, 227 US 438, 72 L ed 944. 


In the Good Old Days 


Back in the good old days railroad construction crews often met with 
trouble in some of the towns in which they were working. On one oc- 
casion a judge was hearing a number of workers on various charges. 
Suddenly he thundered: “Silence in the court! 





Half a dozen men have 


been convicted without the court’s having been able to hear a word of 


testimony.’ —T racks, C & O Ry. 
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a 
DO YOU THINK I'M QUASI? 
By DONALD C. STEINER 
| Senior, Law School of the University of Michigan 
OW MUCH I'd like to joinder I’m sure that if I came to your house 
your detinue of admirers! I and sat down on deceit beside you, 
| suppose you think I’m quasi—that I you'd be libel to forget yourself and 
assumpsit too much by writing you. try to lien your head with its golden 
But for tenure twelve years I've felt heir on my shoulder. I'd seise you by 
this way, and it hasn’t been easement. the waste and covenant your lips with 


That's why I'm determined to estate 
my case. Even my friends say that I 
' ought to laches on to you. They say 
| you have lots of personalty and some 
pretty nice realty, too. 
| Will you let me come trover and see 
I'd debt a nice box of 
candy to bring along with me for you. 


you sometime? 


Or do you feel a reversion to the whole 
idea of such a visit? I think you should 
at least show me a little curtesy, even 
though you may not feel any attach- 
ment for me. 


kisses. 

You could always ask me to es- 
toppel by saying, “Uses getting too 
rough. Enjoin me in a cigarette.” I'd 
probably reply, “You have no reason to 
complainant when you are perfectly 
capable of defendant yourself.” 


I will do no more pleading. You 
will have to chose whether you want 
me to come over or not. If your an- 
swer is “No,” please at least waive at 
me as I walk by. And be sure to forget 
that I writ this note. 
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I—Concord is to be honored, and 
discord to be averted. Every one has 
his bias, and few are far-sighted. 
Hence there are those who disobey 
their lords and fathers, and who dissent 
from their neighbors. But when con- 
cord and union are maintained be- 
tween those above and- below, and 
harmony rules in the discussion of 
affairs, the right reason of things will 
prevail by itself. Then what could 
not be accomplished? 


Il—Sincerely revere the Three 
Treasures. The Three Treasures are 
Buddha, Dharma and Sangha, which 
constitute the final resort of all kinds 
of living beings and the ultimate 
foundation of all realms. Should any 
age or any people fail to honor this 
truth? There are few men who are 
utterly vicious. Every one will realize 
it if adequately instructed. Could any 
crookedness be made straight without 
taking refuge in the Three Treasures? 


Ill—Attend with respect to the 
orders of the Sovereign. The lord is 
like Heaven, and the vassal like Earth. 
Heaven overspreads and earth upbears; 
the four seasons pursue their due 
course (between the two) and all 
forces obtain therein their efficacy. 
Should the earth attempt to spread 
over the heaven, all would fall in ruin. 
Therefore, when the lord speaks, the 
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The Text of the [Japanese] Constitution 


In Seventeen Articles 
Enacted by Prince Shotoku in 604 A.D.* 





vassals listen; when the superiors act, 
the inferiors comply. Thus be as 
suredly attentive on having received 
orders from the Sovereign. When one 
fails in this, ruin would be the natural 
consequence. 


IV.—Ministers and functionaries, 
make the propriety of demeanor a basal 
principle, for in ruling the people basis 
lies in the propriety, of demeanor. If 
the superiors do not behave with pro- 
priety, offences will necessarily follow. | 
Therefore when the vassals (superiors | 
and inferiors) behave with propriety, 


the rank order will be undisturbed; | 


when the people behave with pro-| 7 
* This translation by M. Anesaki, based | tic 

on the translation by W. G. Aston in his gi 

Nihongi, ii, pp. 128-131, was obtained th 

by the courtesy of the Economiastic 

Society of Prince Shotoku. It was presented 

by the Chief Justice of the Supreme Court | XY. 


of Japan to a representative of the pub- | 
lishers who called upon the Chief Justice. | 1n 

Prince Umayado (573-622 AD), second | 
son of the Emperor Yomei and Prince 
Imperial and Regent during the reign of 
the Empress Suiko, is generally known by 
his canonical name of Shotoku Taishi. He | 
had much to do with the propogation of 
Buddhism in Japan and is the subject of 
many stories and legends. His Constitu- 
tion in Seventeen Articles, with some 
exaggeration described as the first written 
law of Japan, was designed to inspire the 
confidence and co-operation of the people 
in a new government experiment. Ed. 
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priety, the State will naturally be in 
good order. 

V.—Banishing avaricious desires 
and giving up coveting, decide justly 
the law-suits. Of suits brought by the 
people there are a thousand in one day; 
so many in one day, how many in a 
series of years? Nowadays, those who 
settle the suits make profiting their 
motive, and attend to the cases on see- 
ing bribes. Hence the suits of the 
wealthy are like a stone thrown into 
water, while complaints of the poor 
resemble water dropped upon a stone. 
Thus the poor do not know where to 
appeal, and also the way of the vassals 
is thereby obliterated. 

VI—Chastise evil and promote 
good, this is an excellent rule of 
antiquity. Conceal not, therefore, the 
good of others, and fail not to correct 
what is evil when you see it. Hypo- 
crites are a sharp weapon that over- 
throws the State, a pointed sword that 
ruins the people. Likewise, sycophants 
are fond of dilating to the superiors on 
the blunders of the inferiors; to the 
inferiors, they censure the faults of the 
superiors. Men like these are never 
loyal to the lord, nor benevolent to- 
wards the people. All this is the 
source of grave disorders. 


VIl—Every man has his own 


charge, let not the spheres of duty be 
confused. When wise men are en- 
trusted with offices, the voice of praise 
arises; when corrupt men hold offices, 
disasters are multiplied. There are few 
who are endowed with inborn wisdom; 
through earnest aspiration one may be- 
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come a sage. In any affairs, whether like ‘ 
fore, 


great or small, find the right man, then 
all will surely be well ordered; in any 
periods, whether critical or peacefully 
settled. In this way will the State be 
lasting and the realm be relieved from 
dangers. Hence did the sage sover- 
eigns of antiquity seek the man for the 
sake of the office, and not the office for | “¥™" 
the interest of the man. _ 
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VIIi.—Ministers and functionaries, ini 
attend the court early and retire late.| ‘joa 


The public affairs do not admit of\ 
remissness, the whole day is hardly| . 
. trict ‘ 
enough for performing them. If, ae i 
therefore, one attends the court late, =e 
emergencies cannot be met; if one p 
retires early, the affairs cannot be ac- stb 
complished. Sees 


IX.—Good faith is the basis of offici: 
righteousness. In everything let there! How 
be good faith, for upon it depends the] the ] 
good or bad, the success or failure. If admi 
all the vassals have good faith one with) 
another, what could not be accom-| athice 
plished? If all the vassals lack good) s:55¢ 
faith towards one another, everything) bein; 
shall end in failure. 
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X.—Banish wrath and give up angry 
miens. Be not resentful when others 
dissent from us, for everyone has his 
mind and each mind has its holdings. 
I may regard as wrong what the other! 
holds as right, he may regard as wrong 
what I hold as right. I am not as 
suredly a sage, nor he assuredly a fool 
Both of us are simply ordinary men] of e; 
How can the distinction between the) exce 
right and wrong be defined? For we, plea 
all and each of us, are wise and foolish) yy. , 
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like a ring which has no end. There- 
fore, although others give way to 
anger, let us dread our own faults, and 
though we may be sure of our right, 
let us act in harmony with many. 

XI.—Discern clearly merit and de- 
merit, and execute with surety its 
reward or punishment. In these days, 
reward does not attend upon merit, 
nor punishment upon crime. Ye 
ministers taking charge of affairs, make 
clear rewards and punishments. 

XII—Provincial governors and dis- 
trict administrators, do not levy exact- 
ing taxes on the people. In a realm 
there should not be two lords; the 
people have not two masters. The 
people of the whole realm have the 
Sovereign as their sole master. The 
officials appointed are all his vassals. 
How can they levy arbitrary taxes on 
the people in the manner of public 
administration? 

XIII.—Let all persons entrusted with 
offices attend equally to their func- 
tions. Owing to the illness or to their 
being sent out on missions, their work 


| may be interrupted. But whenever 


p angry 
| others 
has his 
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; Wrong! 
not as 
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foolish, 













they attend to the work, let them ac- 
commodate themselves as if they had 
cognizance of the matter, and not ob- 
struct public affairs on account of 
having not personally shared in them. 

XIV.—Vassals and functionaries, do 
not harbor envy. If we envy others, 
they in turn will envy us. The evils 
of envy know no limit. For if others 
excel us in intelligence, we are not 
pleased; if they surpass us in ability, 
we are envious. 
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Thus after a lapse of five hundred 
years at last we find a wise man, and 
even in a thousand years we can hardly 
expect a sage. Without securing wise 
men and sages, wherewith shall the 
realm be in good order? 

XV.—To turn away from the pri- 
vate and to turn towards the public, 
this is the way of the vassals. When 
one is moved by private motives, he 
is necessarily resentful; when he 
cherishes grudging feeling, he fails to 
co-operate with others. When co- 
operation fails, the private obstructs 
the public. When grudging feeling 
arises, it dissents from order and over- 
throws law. Therefore it was said in 
the first article that those above and 
below should be harmonious. The 
purport is the same as this. 

XVI—Employ people at seasonable 
times, this is an excellent rule of antiq- 
uity. Therefore employ the people in 
the winter months, when they are at 
leisure. In the season of agriculture 
and sericulture, from Spring to Au- 
tumn, do not employ them. For when 
agriculture is neglected, what will there 
be to clothe? 


XVII.—Decisions on matters should 
generally not be done by one alone, but 
they should be discussed with many. 
As minor matters are of less conse- 
quence, there is little necessity of con- 
sulting many. In the case of discussing 
weighty matters, the fear is that there 
may be faults, so that they should be 
examined together with many. Then 
the deliberation will arrive at the rea- 
sonable, 





aT" HE Founding Fathers were so 
committed to the necessity of 
the Bill of Rights to free government 
that they refused to approve the 
Federal Constitution absent a compact 
to annex it to that instrument. It has 
been defined as a declaration of indi- 
vidual rights reserved in the charter of 
government to safeguard the welfare 
of free people. The imperatives of the 
Bill of Rights are relative, not absolute, 
they defy concise definition but they 
are flexible enough to meet the com- 
plexitites of changing circumstances. 
They are nevertheless considered es- 
sential to a democratic republic that 
recognizes no absolute, unbridled, 
arbitrary power over the life, liberty or 
property of the people. The Bill of 
Rights was the first attempt to spell 
out the boundary between democratic 
and autocratic government. 
“Autocratic power is no different 
from what it was when the Bill of 
Rights was extracted from the auto- 
crats. It is different in name only. It 
was first called absolute or limited 
Monarchy. We now call it socialism 
or some form of totalitarianism, 
whether socialism, communism, fas- 
cism, Or nazism is not material. They 
all have to do with the same concept in 
different states of its development. 
They proceed on the theory that the 
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The Bill of Rights 


By HON. GLENN TERRELL 
Fustice, Supreme Court of Florida 


Concurring in Gluck v. State, — Fla —, 62 So2d 71. 











individual is inert, raw material that 
does not know what is good for him, 
but must look to the state for his 
economic, political and moral salva- 
tion. The guarantees vouchsafed us 
by the Bill of Rights would soon 
regress to the totalitarian pattern if 
not exercised with restraint and with 
due regard to the rights of others. 


“Man’s inhumanity to his fellow 
man may not be confined to countries 
behind the iron curtain where the law 
is tested in terms of its effect on the 
state. Democracy, to the contrary, 
places the emphasis on the individual 
and tests the law in terms of its effect| 
on him. Tested in this manner, it be- 
comes a guide to correct habit patterns,| 
rather than a straight jacket to tether’ 
the individual to the caprice of the| 
Gestapo or Gendarme. I prefer hav-| 
ing my civil and political rights ad- 
ministered by the Bill of Rights, 
clothed with due process, rather than 
by any totalitarian pattern, Under the 
Bill of Rights I can challenge with as- 
surance the right and the method of 
those who admeasure them, as the de- 
fendant did in this case. On the other) 
hand, if I challenge the method of ad- 
measurement under the totalitarian 
method, I do so at the risk of facing 
the hangman’s noose, or the firing 
squad. This old world has been good 
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to me and I do not care for such a pre- 
carious tenure. .. . 

“It is true that this case presented 
one of the nastiest spectacles that make 
their way to this Court, but that should 
not be a cue to launder it in kind. The 
Bill of Rights guarantees the most 
despicable defendant a fair and im- 
partial trial. The ultimate consequence 
of . . . departures from orthodox 
procedure is the ultimate loss 
of all sense of restraint and failure to 
distinguish the Bill of Rights from the 
totalitarian pattern. To illustrate this 
thesis, I point to the execution of the 
eleven Czechoslovakia officers at 
Prague a [short time] ago on orders 
from Moscow without the semblance 
of a trial. Another example of totali- 
tarian legal liquidation was the sup- 
pression of one of the leading news- 
papers of South America last summer, 
the La Prensa of Buenos Aires, because 
the dictator thought that the content 
of its printed page was contrary to his 
concept of governmental philosophy. 


“A good many years ago the writer 
had the privilege of attending trials at 
Old Bailey and hearing cases presented 
to other Courts including the High 
Courts of Justice in London. They 
were conducted in a calm, dignified 
atmosphere, every appointment of the 
courtroom was in order and _ its 
decorum was perfect; there were no 
improper thrusts by counsel; (the 
judges were wigged and robed in crim- 
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son trimmed with ermine, a custom 
that had its origin at the time the 
clergy heard trials). There was ab. 
sence of a gavel, bailiff or other instru- 
ment to preserve order; the trial was 
conducted in calm restraint and what 
was accomplished in hours I have seen 
require days in the courts of our 
country. There was no attempt to dis- 
tort the evidence or browbeat the 
witness. The whole scene inspired 
faith and confidence in the English 
trial system, though the bench and bar / 
evidenced no more skill than is ex- 
emplified in our courts. 

“Fair and orderly administration of 
justice is the surest way to strengthen 
and perpetuate democratic processes. 
The Bill of Rights points the way to 
do this. No alternative to it has yet 
been devised but the totalitarian proc- ; 
ess. It is not difficult to fall into that 
if we permit passion and impulse, in- 
stead of discretion and reason to lead | 
us. 

“About the turn of the century, 
Thomas R. Marshall quipped that che | 
thing this country needs is a good five | 
cent cigar. If he were to speak to us 
now, great American that he was, the 
recent charges and disclosures of 
communists lurking about Washing- 
ton, in some of the institutions of high 
learning and elsewhere about the 
country, he would no doubt be prompt- 
ed to say that the thing this country 
most needs is a baptism in the Bill of 
Rights. . . .” 

































































THE BOG OF LOGOMACHY 
By JOSEPH L. LENIHAN of the Louisville, Kentucky Bar 


“We prefer to deal with these realities and to avoid entering 
into the bog of logomachy, as we are invited to, by. debate 
about what is ‘remedial’ and what is ‘punitive’.”—Frankfurter, 
J., speaking for the majority of the United States Supreme Court 
in National Labor Relations Board v. Seven-Up Bottling Co., 





ve seen January 12, 1953, 97 L ed (Adv) 234, loc cit 238. 

of | You've heard of the Pontine Marshes, 

to dis- 

at On The Everglades, Sargasso Sea, 

nspired But, upon your word, 

English Have you ever heard 

saat hae } Of the Bog of Logomachy? 

is ex- What's that you say: Where is this Bog? 
What or where is Logomachy? 

tion of These ask, I pray, 

sngthen Frankfurter, J., 

ocesses. On this swamp an authority. 

eae He is the Bog’s discoverer. 

has yet Its dangers he very well. knows: 

oe Semantic irrelevance, 

aa that | Tautological eloquence, 

ue, Mixed metaphors and purple prose. 
The Bog had its beginning when 

century, A lawyer an infinitive split, 

hat the| And into the deep 

sod feel There began to seep 

k to us The following, viz., and to-wit: 

vas, the “Whereas”, “per se”, and “Now, Therefore”, 

res of | And other terms much more arcane. 

‘ashing: | Serpentine phrases, 

of high Overruled cases 

ut the Pollute the miasmic moraine. 

ae Beware the Bog, O reader mine, 

Pata And for Frankfurter thankful be. 


He sits on a log 
And warns of the Bog— 
Happily, no Siren is he. 
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AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit it to bring to our 
readers matters which the Association deems to be of interest 
and practical help to the general practitioner. 


oe of the American Bar Cen- A nationwide organization has been 

ter Fund Campaign for $1,500,- set up under the leadership of George | **R, 
000 from the legal profession is Maurice Morris, Chairman of the 
indicated in the early stages of the American Bar Foundation’s Finance 
effort by the enthusiastic response of Committee. This organization is seek- | 
lawyers in many sections of the ing to offer every lawyer in America / 
country. an opportunity to contribute toward 





Model of American Bar Center soon to be built in Chicago. It will house head- | 

quarters of American Bar Association and provide facilities for legal research, 

and a national clearinghouse relating to such studies. Lawyers throughout the 

country are being asked to contribute $1,500,000 toward the new building on 
Chicago's Midway. 
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Remington features logical arrange- 
ment. A case is followed from begin- 
ning to end, with problems taken up 
in their proper sequence. 
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the building of this Center in Chicago. 
It has been emphasized that this Center 
will not only house the headquarters of 
the American Bar Association and 
affiliated organizations, but a large part 
of its work will be devoted to legal 
research that will benefit all lawyers 
as well as the general public. Both 
members and non-members of the 
American Bar Association already have 
contributed generously to the fund. 
In those areas where early starts 
were effected many communities al- 
ready have exceeded the quotas as- 
signed to them at the beginning of the 
campaign. Dayton, Ohio, Memphis, 
Tennessee, and Evansville, Indiana, all 
went over the top in the first week of 
their effort, and many others have 
joined their ranks since. Other com- 
munities and states that took longer to 
organize are now producing results in 
the form of checks and pledges. 
Contributions are being received 
both from law firms and individuals. 
The size of gifts varies with the com- 
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munity and, among those thus far ap- 
proached, there are few lawyers, even 
in small towns and rural areas who 
have not accepted the idea of a mini- 
mum $75 pledge over a three year 
period in commemoration of the 75th 
anniversary of the founding of the | 
American Bar Association. Many 
others are seizing upon this anniver- 
sary year to make pledges of $225, or 
$75 a year for three years. These are 
by no means maximum gifts. Many 
$1,000 contributions have been re- 
ceived and several of from $5,000 to 
$10,000. Even higher amounts will be 
given for the dedication of rooms in 
the building in commemoration of out- 
standing members of the profession. 
While a total figure representing the 
amount pledged thus far was not avail- 
able at the time of going to press, the 
Board of Directors of the American 
Bar Foundation have indicated their 
confidence in the campaign's success 
by planning ground-breaking cere- 
monies before Fall. 








Teeth in Laws 


Not all the teeth put into laws these days are wisdom teeth—Sunshine 


Magazine. 





An Exact Witness 


“Have you ever appeared as a witness in a suit before?” asked the 


attorney. 


“Why, of course,” replied the young lady on the witness stand. 
“Will you please tell the jury just what suit it was?” demanded the 


lawyer. 


Replied the young lady, “It was a blue suit, with white collar and 
cuffs and white buttons all the way down the back.”—Journeyman 


Barber. 
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O UR LAW Reports are filled with 

stories of human tragedy. Out- 
sanding among them, because of the 
unusual facts involved, is the famous 
case of seaman Holmes. (United 
States v. Holmes (1842, CAPa F Cas 
No. 15,383) ). 

The American ship William Brown 
left Liverpool on March 13, 1841 
bound for Philadelphia. She had on 
— board, besides a heavy cargo, a crew of 
i call | seventeen men and sixty-five passen- 
their | 8S Scotch and Irish emigrants. About 
success | 2 o'clock on the night of April 19th, 

cou | 250 miles off the coast of Newfound- 
| land, the vessel struck an iceberg, and 

began to sink so rapidly that it was 
| evident that she would soon go down. 
| The long boat and jolly-boat were 
| cleared and lowered, and the captain, 
| the second mate and several of the crew 
| got into the jolly-boat while the first 
mate, eight seamen, among them 

Holmes, and thirty-two passengers got 
into the long boat. The remainder of 
the passengers, thirty-one persons, were 
obliged to remain on board the ship 
which about an hour and a half from 
the time when the ship struck went 
down, carrying with her every person 
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A Tragedy on the 
High Seas 


By CARL T. DRECHSLER 


Member of Editorial Staff 
The Lawyers Co-operative Publishing Company 





who had not escaped to one or the 
other of the small boats. Before the 
two boats parted company, the captain 
made the crew of the long boat prom- 
ise that they would obey the orders of 
the first mate as they would obey his 
own orders. 

The following 24 hours were full of 
horrors for the occupants of the small 
boat. It rained incessantly and at 
night the wind began to freshen, the 
sea grew heavier and the waves 
splashed over the boat’s bow so as to 
wet, all over, the passengers who were 
seated there. Pieces of ice were still 
floating around and visibility was nil. 
The crew rowed, turn about, at inter- 
vals, and the passengers bailed to keep 
the leaky boat afloat. By Tuesday 
night, the weather continuing cold, and 
the persons on the boat partially 
naked, and the rain still falling heavily, 
everybody in the boat had become con- 
siderably overpowered by exhaustion 
and cold. 

At about ten o'clock on Tuesday 
night the first mate, who had been 
bailing for some time, gave it up, ex- 
claiming: “This work won't do. Help 
me, God. Men, go to work.” Some of 
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the passengers cried out, about the 
same time: “The boat is sinking. The 
plug is out. God have mercy on our 
poor souls.” Holmes and the rest of 
the crew did not proceed immediately 
upon the mate’s order and after a 
little while, the mate exclaimed again: 
“Men, you must go to work, or we 
shall all perish.” Thereupon the crew 
started to throw over some of the pas- 
sengers and did not cease until they 
had thrown over fourteen male pas- 
sengers and also two women. The 
mate directed the crew not to part man 
and wife, and not to throw over any 
women. There was no other principle 
of selection. No lots were cast, nor 
had the passengers, at any time, been 
either informed or consulted as to what 
was about to be done. 


Holmes was one of the persons who 
assisted in throwing the passengers 
over. The first man thrown over was 
one Riley, whom Holmes and the 
others told to stand up, which he did. 
They then threw him over, and after- 
wards Duffy, who, in vain, besought 
them to spare him, for the sake of his 
wife and children, who were on shore. 
They then seized a third man, but, his 
wife being aboard, he was spared. 
Coming then to Charles Conlin, the 
next in line, the man exclaimed: 
“Holmes, dear, sure you won't put me 
out?” “Yes, Charley,” said Holmes, 
“You must go, too,” and so he was 
thrown over. Next was Francis Askin, 
for the manslaughter of whom Holmes 
was later to be indicted. When Holmes 
approached him, he offered 5 sover- 
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eigns to spare his life till morning, 
“When”, said he, “if God don’t send 
us some help, we will draw lots, and 
if the lot falls on me, I'll go over like 
a man.” Holmes said, “I don’t want 
your money, Frank,” and put him over- 
board. 

When Askin was seized, his two 
sisters entreated for his life, and said 
that if he was thrown over they wished 
to be thrown over too. “Give me only 
a dress to put around me,” said one of 
the sisters, after her brother had been 
thrown out, “I care not now to live 
longer.” Thereupon the two sisters 
were also thrown overboard. When 
one McAvoy was seized, he asked for 
five minutes to say his prayers, and, at 
the interposition of a negro, the cook, 
was allowed time to say them before he 
was cast overboard. Two men, very 
stiff with cold, who had hidden them- 
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selves, were thrown over after daylight | Wh 
the next morning. | had 
Shortly thereafter the weather | vors 
cleared, and early on Wednesday | wild 
morning the boat was picked up by | grat 
the ship “Crescent.” All the persons | side 
who had not been thrown overboard | vess 
were thus saved. It appeared that the | and 
boat had provisions for six or seven | Hol 
days, and that the mate had a chart, | still. 
quadrant and compass. boas 
Holmes, who was the only person to } afd 
be brought to trial, was an interesting | H 
character. He was a Finn by birth | slay; 
who had followed the sea from youth | arov 
and whose frame and countenance, | the 
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the last man of the crew to leave the 
sinking ship and his efforts to save the 
passengers, at the time the ship struck, 
had been conspicuous. While on the 
long boat, in order to protect the 
women, he had parted with all his 
; clothes except his shirt and pantaloons; 
and his conduct and language to the 
women were kind. After Askin had 
been thrown out, someone asked him 
if any more were to be thrown over. 
“No,” said Holmes, “No more shall be 
} thrown over. If any more are lost, we 
will all be lost together.” Of both 
passengers and crew, he finally became 
the only one whose energies and whose 
hopes did not sink into prostration. 
He was the first to spot the vessel 
which took them up, and it was 
through his efforts that the survivors 
| finally were saved. His coolness and 
wits were shown by this final episode: 
When the Crescent signaled that it 
| had seen the boat the wretched survi- 
| vors on the long boat burst forth in 
| wild exclamations of exultant joy and 
| gratitude. Some were crawling up the 
) side of the boat to see the approaching 
vessel, and others stood erect waving 
and shouting. “Lie down,” said 
Holmes, “every soul of you, and be 
still. If they make so many of us on 
board, they will steer off another way, 
and pretend they have not seen us.” 


Holmes was indicted for 
slaughter on the high seas. 


man- 
His trial 


aroused tremendous interest all over 
the country and the courtroom was 
filled with reporters and curious spec- 
The prosecuting attorney in 


tators. 
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a very dignified speech contended that 
even if it were admitted, for the sake 
of argument, that the danger in which 
Holmes found himself was instant and 
overwhelming, it could not be con- 
ceded that the crew could make them- 
selves the sole arbiters of life and death 
without consulting their prospective 
victims and without employing a more 
equitable mode of selection involving 
all occupants of the boat, such as draw- 
ing lots. He concluded by pointing 
out that Holmes was duty bound as a 
seaman to protect the life of the pas- 
sengers under all circumstances and 
even at the risk of his own death. 

The district attorney was followed 
by counsel for the defense who in a 
moving speech vividly portrayed the 
emergency of danger which confronted 
Holmes in that fateful night and he 
forcefully advanced the theory that 
Holmes was excused by the fact that he 
simply obeyed the mate’s orders. 

After a fair charge by the court, the 
jury deliberated about sixteen hours 
and after having once returned to the 
bar, unable to agree, with some diffi- 
culty found the verdict of guilty with 
recommendation of mercy whereupon 
the court sentenced Holmes to solitary 
confinement at hard labor for the term 
of six months and fined him $20. An 
effort was made to obtain a pardon 
but President Tyler refused because of 
the court's failure to unite in the ap- 
plication. However, the penalty was 
subsequently remitted. Thus ended 
one of the most celebrated cases of its 
time. 








Abstracter — duty and liability to 
employer. Damages for an error in 
an abstract of title, consisting of a fail- 
ure to mention an easement of flow- 
age in favor of the United States, were 
sought in Randall v. Paine-Nichols 
Abstract Co., 205 Okla 430, 238 P2d 
319, 28 ALR2d 887, against the ab- 
stracters by the vendors against whom 
a judgment based on existence of the 
easement had been recovered by the 
purchasers. The testimony positively 
disclosed that the vendors’ representa- 
tions of the absence of easements were 
made before employment of the ab- 
stracters, and that neither such repre- 
sentations nor the warranty deed were 
made in reliance on the abstract. 

A verdict directed for defendants 
upon sustaining a demurrer to plain- 
tiffs’ evidence was approved by the 
Supreme Court of Oklahoma which, 
in an opinion by Justice Corn, held 
that an abstracter is not liable for loss 
incurred by one who, at the time of 
taking the action resulting in the loss, 
does not rely on the abstract. 

An “Abstracter’s duty and liability 
to employer respecting matters to be 
included in abstract” is discussed in 
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the appended annotation in 28 ALR2d 
891. 


Agency — power coupled with in 
terest. The right of principals to re- 
voke an agency was involved in Cox 
v. Freeman, 204 Okla 138, 227 P2d 
670, 28 ALR2d 1230, a proceeding 
instituted by the agent in the name 
of the principals to vacate a judgment 
quieting title to certain land in claim-; 
ants thereof through a tax deed. Be-| 
fore the tax sale, the property was a 
part of an estate held by the princi-| 
pals as trustees. The trustees entered| 
into a contract under which the agent| 
agreed to institute proceedings to re-| 
store the trustees’ title and to pay all| 
expenses for attorneys, court costs, and| 
redemption in consideration of an oil 
gas lease and a conveyance of half the! 
minerals in the property. Pending the] 
litigation, the trustees notified the 
agent of the revocation of his author-} 
ity, whereupon the agent filed a peti- 
tion in intervention setting up the oil 
and gas lease and the mineral deed 
theretofore executed by the trustees as 
a part of the agency agreement. 


Vacation of the judgment quieting 













d 


ALR2d 


with im 
ls to re- 
in Cox 
127 P2d 
rceeding 
1€ name 
idgment | 
n claim-; 
ed. Be-| 
y was a) 
> princi-| 
| entered | 
he agent| 
3s to fe-| 
) pay all| 
costs, and) 
of an oil 
half the! 
ding the| 
fied the| 


| 
s author-} 


NX MSS CHHNDWOVOAZEZRHASH BON BABOOwDD 


| 
JUST ONE ALPHABET— 


That’s all you use when you own... 


THE A. L. R. PERMANENT DIGEST 


* In only 12 volumes you have the whole of ALR volumes 
1-175 digested under one alphabet. 


* Doubly time saving. Not only is there but one place to 
look, but the “fu// paragraph” states all salient facts and 
principles in capsule form. 


* You find “in point” cases immediately because the points 
of law are presented in their natural sequence. 


* The Scope of Topic states exactly what és and is not 
included in each topic. 


* Write today to either publisher to learn complete details 
about this famed, time-saving set. 


Bancroft-Whitney Company, San Francisco 1, California 
The Lawyers Co-operative Publishing Co., Rochester 14, N. Y. 








38 





title having been affirmed upon an 
earlier appeal by the tax deed claim- 
ants, a judgment in favor of the agent 
as against the trustees was affirmed 
by the Supreme Court of Oklahoma, 
which, in an opinion by Justice O’Neal, 
held that the agent’s power was cou- 
pled with an interest and hence was 
not subject to the revocation. The 
court also rejected claims of the trus- 
tees that the contract was voidable, if 
not void, because procured by actual 
or constructive fraud of the agent; that 
the consideration for the mineral deed 
and oil and gas lease was so grossly 
inadequate as to show fraud; and that 
the trustees did not have the power to 
delegate their right to prosecute a suit 
on behalf of the estate. 

The extensive appended annotation 
in 28 ALR2d 1243, entitled “What 
constitutes power coupled with inter- 
est within rule as to termination of 
agency,” supplements an earlier anno- 
tation on the subject. 


Annulment — refusal of sexual in- 
tercourse as ground for. Annulment 
of a marriage was sought in Zerk v. 
Zerk, 257 Wis 555, 44 NW2d 568, 
28 ALR2d 495, by a husband against 
his wife. The complaint alleged that 
the wife left the husband after having 
lived with him for a month; that, dur- 
ing such period, he sought to persuade 
her to fulfil her marital duties in ac- 
cord with her prior promise to per- 
form the duties of a wife, and specifi- 
cally to bear children; but that she 
refused, pursuant to a secret premarital 
intent to gain the financial advantages 
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COMMENT 


as wife of plaintiff without participa- 
tion in sexual intercourse. 

An order sustaining a demurrer to 
the complaint was reversed by the Su- 
preme Court of Wisconsin which, in 
an opinion by Justice Hughes, held 
that a cause of action in fraud suffi- 
cient for annulment was stated by the 
complaint. 

“Refusal of sexual intercourse as 
ground for annulment” is discussed in 
the appended annotation in 28 ALR2d 
499. 


Automobiles — illness, drowsiness, 
etc., of operator. Damages for per- 
sonal injuries were sought in Antonen 
v. Swanson, — SD —, 48 NW2d 161, 
28 ALR2d 1, by a passenger against 
the driver and owner of a truck. It 
appeared in evidence that the plaintiff 
had been requested by the driver, be- 
cause of his tired condition, to help 
finish deliveries. A statute provided 
that no person transported by the own- 


er or operator of a motor vehicle as | 
his guest without compensation shall | 


have a cause of action in case of an 
accident not caused by “wilful and 
wanton” misconduct. That the driver 
had fallen asleep and that the truck 
swerved to the left side of the high- 


way and struck a concrete abutment, 


appeared in evidence without conflict, 
but no evidence was presented to show 
that he had previously continued to 
drive, notwithstanding premonitory 
symptoms, in reckless disregard of con- 
sequences. 

Direction of a verdict for defend- 
ants was reversed as to the defendant- 
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driver by the Supreme Court of South 
Dakota which, in an opinion by Justice 
Roberts, held that the mere act of fall- 
ing asleep while driving was not such 
“wilful and wanton” misconduct with- 
in the guest statute and that the driver 
was therefore properly held as a mat- 
ter of law not liable under the statute; 
but that the statute did not apply to 
one becoming a passenger for the sub- 
stantial benefit of the owner or oper- 
ator; that the driver was therefore lia- 
ble for injuries resulting from ordinary 
negligence; and that the evidence of 
the driver's falling asleep presented a 
question of actionable negligence for 
the jury. A verdict was held properly 
directed for the owner, however, be- 
cause of the absence of evidence that 
the driver was acting within the scope 
of his employment in permitting the 
plaintiff to ride. 

The extensive appended annotation 
in 28 ALR2d 12 discusses “Physical 
defect, illness, drowsiness, or falling 
asleep of motor vehicle operator as af- 
fecting liability for injury.” 


Dance Hall Proprietor — liability, 
injury to patron. Damages for per- 
sonal injuries were sought in Revis v. 
Orr, 234 NC 158, 66 SE2d 652, 28 
ALR2d 609, against a dance hall pro- 
prietor by a patron who was injured 
upon falling over a chair when coming 
from the brightly lighted ladies’ rest 
room to the dimly lighted dance floor. 
It appeared in evidence that the chair 
was lying about a step and a half from 
the door, that a table and chairs were 
located about five steps from the door, 
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and that the manager had made no for- 
mal inspection on the particular eve- 
ning. There was no evidence indicat- 
ing who turned the chair over or how 
long it had been there. 

A judgment of nonsuit was affirmed 
by the Supreme Court of North Caro- 
lina which, in an opinion by Justice 
Johnson, held that the plaintiff failed 
to make out a prima facie case of 
actionable negligence, particularly in 
view of the absence of evidence upon 
which to predicate a finding that the 
defendant knew, or in the exercise of 
ordinary care should have known, that 
the chair was lying near the rest room 
door. 

The “Liability of dance hall propri- 
etor or operator for injury to patron” 
is discussed in the appended annota- 
tion in 28 ALR2d 612. 


Death Action — against spouse or 
estate, for death of other spouse. 
Welch v. Davis, 410 Ill 130, 101 NE 
2d 547, 28 ALR2d 656, was an action 
for the wrongful death of a person 
shot by her husband who thereupon 
committed suicide, brought by the per- 
sonal representative of the wife against 
the personal representative of the hus- 
band to recover for pecuniary loss suf- 
fered by a minor dependent daughter 
of the wife by a former marriage. The 
wrongful death statute provided for 
liability of a person who “would have 
been liable if death had not ensued” 
where he causes death by a wrongful 
act “such as would, if death had not 
ensued, have entitled the party injured 
to maintain an action.” 
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Judgment for the defendant not- 
withstanding a verdict for the plain- 
tiff was reversed by the Supreme Court 
of Illinois, in an opinion by Justice 
Schaefer, which, without consideration 
of the question whether the common- 
law immunity of a husband from a tort 
action by his wife was abolished by 
the Married Women’s Act, held that 
such common-law immunity could not 
be extended so as to bar the action 
for wrongful death, notwithstanding 
the above-quoted statutory limitation, 
which was ruled to relate to the qual- 
ity of conduct giving rise to a cause 
of action, and not to personal immu- 
nities from liability. 


The appended annotation in 28 
ALR2d 662, entitled “Action against 


spouse or estate for causing death of 
other spouse,” supersedes an earlier an- 
notation on the subject. 
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Declaratory Judgment Action — 
issue as to negligence as subject of. 
Declaratory relief was sought in Ennis 
v. Casey, 72 Idaho 181, 238 P2d 435, 
28 ALR2d 952, by a bailor of wheat 
against the warehouseman. Destruc- 
tion of a portion of the wheat by a 
flood was alleged by the bailor to be 
due to negligence of the warehouse- 
man in failing to remove it to a place 
of safety. 

A judgment in favor of the bailor, 
based upon the finding of negligence 
on the part of the warehouseman, was 
reversed by the Supreme Court of Ida- 
ho, in an opinion by Justice Keeton, 
which, declaring that the matter could 
and should have been determined in 
an action based on the warehouse re- 
ceipts, held that a declaratory judg- 
ment proceeding was not an available 
remedy where the decisive issue was a 
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question of fact, such as negligence 
of the warehouseman, properly deter- 
mined by a jury. 

The appended annotation in 28 
ALR2d 957 discusses “Issue as to neg- 
ligence as a proper subject of declara- 
tory judgment action.” 


Elevator — as attractive nuisance. 
In Nichols v. Consolidated Dairies, 
— Mont —, 239 P2d 740, 28 ALR2d 
1216, damages for injuries sustained 
by a twelve-year-old boy while play- 
ing on a self-operating passenger ele- 
vator in defendant's grain elevator 
were sought against the latter. The 
complaint, based upon the attractive 
nuisance theory, included allegations 
that the defendant knew or should 
have known of the presence of the chil- 
dren on the premises and of the ele- 
vator’s attraction to them. In the first 
count, the defendant was alleged to 


GMWOK STULES- —~ 
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have allowed the safety catch and 
brakes to become defective and to have 
failed to secure the lift with a chain; 
in the second count, it was alleged that 
the defendant knew or should have 
known that the condition existed. 

A judgment rendered upon sustain- 
ing a general demurrer to the com- 
plaint was reversed by the Supreme 
Court of Montana, which, in an opin- 
ion by Justice Metcalf, held that an in- 
strumentality inside a building need 
not be the one that attracted the chil- 
dren on the premises, where the per- 
son maintaining the artificial condi- 
tion knew of the presence of the chil- 
dren therein, and that the utility of the 
elevator in the operation of a grain 
elevator did not preclude application 
of the attractive nuisance doctrine 
where the installation of safety devices 
was practicable without burdensome 
cost or serious interference. 


“But that’s my lawyer I ran into—now who do I see?” 
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A “Passenger or freight elevator 
as attractive nuisance” is discussed in 
the appended annotation in 28 ALR2d 
1222. 


Encroachments by Adjoining 
Landowner — mandatory injunction 
as to. Removal of an encroachment 
was sought in Golden Press v. Rylands, 
124 Colo 122, 235 P2d 592, 28 ALR 
2d 672, an adjoining landowner’s suit 
for a mandatory injunction. The walls 
of defendant’s one-story business build- 
ing were entirely within the bounda- 
ries of his land but, seven feet below 
the surface, the footings of defend- 
ant’s building projected two or three 
inches over the boundary line. The 
encroachment did not appear to be in- 
tentional or in bad faith, and the plain- 
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tiffs suffered no impairment of present 
use of their residential property and 
only slight possible future impairment. 


A mandatory injunctive decree was 
reversed by the Supreme Court of 
Colorado, en Banc, in an opinion by 
Justice Stone, which, relegating the 
plaintiffs to an action’ for damages, 
held the injunction to be unconscion- 
able and erroneous in view of the un- 
intentional nature of the encroach- 
ment and the great expense and hard- 
ship of removal in comparison with 
any advantage of plaintiffs to be 
gained thereby. 

The extensive appended annotation 
in 28 ALR2d 679, entitled “Manda- 
tory injunction to compel removal of 
encroachments by adjoining land- 
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owner,’ supersedes several prior anno- 
tations on the subject. 


Federal Labor Relations Act — 
agricultural laborers. In Di Giorgio 
Fruit Corp. v. National Labor Rela- 
tions Board, 89 App DC 155, 191 F2d 
642, 28 ALR2d 377, review of an or- 
der of the National Labor Relations 
Board, dismissing a complaint charg- 
ing a local teamsters’ union and a local 
farm union with unfair labor practices, 
was sought by the employers. The 
membership of the farm union con- 
sisted exclusively of agricultural la- 
borers. The activities of the striking 


teamsters’ union consisted of peaceable 
attempts by members of its picket lines 
at entrances to the employer's property 
to persuade drivers of various trucking 


concerns not to cross the lines. 


“Where were you on the night of June the tenth 
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The order of the Board was affirmed 
by the District of Columbia Circuit, 
in an opinion by Circuit Judge Pretty- 
man, which held that the farm union 
was not within the unfair labor prac- 
tice provisions of the Federal Labor 
Management Relations Act, in view 
of the statutory definition of a “labor 
organization” as one in which “em- 
ployees” participate, and its definition 
of an “employee” so as to exclude agri- 
cultural laborers. It was also held that 
the local farm union was not acting as 
an agent of the national union, whose 
membership was not exclusively of 
agricultural laborers, so as to come 
withir a provision of the statute as 
to practices by “agents” of a labor or- 
ganization. The activities of the team- 
sters’ union were held to be a primary 
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activity, and not a secondary activity 
prohibited by the statute. 

The “Provisions of Federal Labor 
Relations Act relating to agricultural 
laborers” are discussed in the appended 
annotation in 28 ALR2d 391. 


Finger, Palm, or Footprint — as 
evidence. A verdict finding the ac- 
cused guilty of murder in the first 
degree and a death sentence rendered 
thereon were upheld in State v. Rogers, 
233 NC 390, 64 SE2d 572, 28 ALR2d 
1104, by the Supreme Court of North 
Carolina, which, in an opinion by Jus- 
tice Ervin, ruled the evidence suffi- 
cient to warrant an inference that the 
prisoner killed the deceased in an at- 
tempt to commit rape and robbery 
upon her, and to support the verdict 
and judgment. 


COMMENT 


Other assignments of error by the 
accused, rejected by the court, related 
to the admission in evidence of photo- 
graphs of the corpse and of the place 
where it was found, of extrajudicial 
confessions by the accused, and of ex- 
pert testimony and photographs to 
show the identity of a bare footprint 
found at the site of the crime with the 
bare footprint of the accused. As to 
the footprints, the court applied the 
rule applicable to the admissibility of 
fingerprints, and held the evidence not 
to be rendered inadmissible by the con- 
stitutional provision against self-in- 
crimination or by the rule precluding 
the admission of involuntary confes- 
sions. 

The extensive appended annotation 
in 28 ALR2d 1115, entitled “Finger- 
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prints, palm prints, or bare footprints 
as evidence,” supersedes prior annota- 
tions on the subject. 


Fire Insurance — coverage of ex- 
plosion clause. Recovery under a pol- 
icy of fire insurance was sought in 
Mork v. Eureka-Security Fire & Ma- 
rine Insurance Co., 230 Minn 382, 42 
NW2d 33, 28 ALR2d 987, by the in- 
sured against the insurer. The policy 
contained a clause extending its cover- 
age to “direct loss or damage by 
explosion.” The damage involved was 
caused by the freezing of water with- 
in the plumbing and heating pipes of 
the insured dwelling, resulting from the 
failure of an oil-burning furnace to 
function because of an explosion in 
the combustion chamber. 


Findings of fact and law favorable 
to the insured were approved by the 
Supreme Court of Minnesota which, in 
an opinion by Justice Magney, held 
that the loss was within the reasonable 
intent of the parties to the contract 
at the time of its execution. The court 
disapproved, however, of the vaca- 
tion of an arbitration award of $1,- 
137.25 by mere comparison with the 
sum of $1,877.27 actually expended to 
repair the damage, in the absence of 
evidence of fraud or other ground for 
vacation. 

The subject of the appended annota- 
tion in 28 ALR2d 995 is “Coverage of 
clause of fire policy insuring against 
explosion.” 


Fire or Property Damage Insur- 
ance — increase of hazard, repairs as. 
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Recovery for destruction of a building 
by a violent wind was sought in Carr 
v. Iowa Mutual Tornado Insurance 
Asso., 242 Iowa 1084, 49 NW2d 498, 
28 ALR2d 751, by the insured under 
a windstorm policy. The policy con- 
tained a provision for nonliability of 
the insurer “for loss or damage occur- 
ring while the hazard is increased by 
any means within the control or knowl- 
edge of the insured.” A few days be- 
fore destruction of the building, the 
insured had, preparatory to repairing 
or remodeling the same, removed rot- 
ted boards from the side of the build- 
ing to a height of two or three feet 
above the sill and to a distance of 
eleven or twelve feet. 


A denial of defendant’s motion for a 
directed verdict was approved by the 
Supreme Court of Iowa, which, in an 
opinion by Justice Thompson, held 
that the increased hazard provision of 
the policy did not apply to casual or 
temporary repairs or other acts not of 
a mature permanently affecting the 
risk. 

“Casual or temporary repairs, and 
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the like, as constituting increase of 
hazard so as to avoid fire or other 
property damage insurance” is dis- 
cussed in the appended annotation in 
28 ALR2d 757. 


Foreign Divorce — as affecting 
local order for separate maintenance. 
Amendment of a separation decree 
SO as to increase its award of alimony 
was sought in Lynn v. Lynn, 302 NY 
193, 97 NE2d 748, 28 ALR2d 1335, 
by the wife. The decree had been 
rendered by a New York court upon 
findings that the husband had aban- 
doned the wife without cause or justi- 
fication. After rendition of such de- 
cree the husband filed a suit for di- 
vorce in Nevada, in which the wife 
made a personal appearance disputing 
his claim to a bona fide domicile in 
Nevada and contesting the suit on the 
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“I don’t have much experience. I always get fwed before I 
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merits. The divorce was granted upon 
findings in favor of the husband on 
the question of domicile and extreme 
cruelty of the wife subsequent to the 
date of the separation decree. The di- 
vorce decree expressly recited the ab- 
sence of a claim by the wife for ali- 
mony or support, and made no pro- 
vision therefor. Returning to New 
York after the Nevada decree, the hus- 
band continued payments under the 
separation decree, and claimed deduc- 
tions for such payments in his income 
tax returns. 

Denial of the wife’s application was 
approved by the Court of Appeals 
of New York, in an opinion by Justice 
Fuld. It was held that the “divisible 
divorce” doctrine, theretofore enun- 
ciated and applied in cases where the 
out-of-state divorce decree was granted 
to the husband ex parte, did not extend 
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to situations where the wife appeared 
in the divorce proceedings; that such 
personal appearance gave the Nevada 
court power to determine her right 
to alimony; that the failure to grant 
alimony amounted to a denial thereof; 
that the obligation of support imposed 
by the separation decree was effective- 
ly terminated by the divorce decree, to 
which the New York courts were re- 
quired to give full faith and credit; 
and that the husband was not estopped 
to claim termination of the obligation 
to support by his continued payments 
and his income tax returns. 

The appended annotation in 28 
ALR2d 1346, entitled “Foreign di- 
vorce as affecting local order previ- 
ously entered for separate mainte- 
nance,” supplements an earlier annota- 
tion on the subject. 
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Foreign Divorce — as: precluding 
action for alimony, etc. Alimony un- 
connected with causes of divorce was 
sought in Pawley v. Pawley (Fla) 46 
So2d 464, 28 ALR2d 1358, an action 
under a Florida statute authorizing 
such award to a wife living apart from 
her husband through his fault where 
the husband was able, but failed, to 
maintain his wife or minor children, 
It appeared that the husband had pre- 
viously secured a divorce in Cuba on 
the ground of desertion. Substituted 
service of process in the divorce ac- 
tion was made upon the wife by per- 
sonal service of notice in Florida where 
she lived, but the wife made no ap. 
pearance in the action. The Cubaa 
law on the subject of residence by 4 
party seeking a divorce was complied 
with by the husband, who, moreover, 


“Dear, do you have a dollars and costs?” 
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had lived in Cuba from the ages of six 
to seventeen and had actually resided 
there with his wife for several years 
after their marriage and who testified 
as to an absence of intent to change 
the matrimonial domicile so estab- 
lished. 

Dismissal of the wife’s bill of com- 
plaint and cause of action was affirmed 
by the Supreme Court of Florida, en 
banc, in an opinion by Justice Hob- 
son, on the ground of the sufficiency 
of the evidence to support findings that 
the wife was guilty of constructive de- 
sertion by refusing to live with the 
husband where his business made it 
advantageous to live, and that the hus- 
band was in fact providing amply for 
the wife and minor children. 

























However, in reversing in part a fur- 
ther decree granting affirmative relief 
requested by the husband in his an- 
swer, it was held that although the 
Cuban decree of divorce, rendered by 
a court of competent jurisdiction and 
based upon a ground constituting a 
ground for divorce in Florida, should 
be recognized under principles of com- 
ity as a dissolution of the marital sta- 
tus, it did not and could not pass upon 
the alimony right of the wife, over 
whom personal jurisdiction had not 
been secured, and therefore did not 
constitute a bar to an action therefor. 

The appended annotation in 28 
ALR2d 1378, entitled “Valid foreign 
divorce granted upon constructive serv- 
ice as precluding action by spouse for 
alimony, support, or maintenance,” su- 
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persedes an earlier annotation on the 
subject. 


Foreign Divorce Decree — recog- 
nition of. In Staedler v. Staedler, 6 
NJ 380, 78 A2d 896, 28 ALR2d 
1291, a husband and wife having mari- 
tal difficulties went to the husband's 
lawyer, who drew up an agreement 
for them. The agreement provided 
for weekly payments to the wife and 
for the establishment of a trust fund 
for her. The agreement contemplated 
the procurement of a divorce by the 
husband, and the wife agreed to co- 
operate and enter an appearance in any 
divorce proceedings instituted by him, 
the trust to become inoperative if she 
opposed such proceedings. The par- 
ties resided in New Jersey. Shortly 
afterward, the husband left for Florida, 
where he later instituted a divorce pro- 
ceeding. At his request the wife 
signed an authorization to an attorney, 
employed and controlled by the hus- 
band, to represent her in the proceed- 
ing. This attorney appeared in the 
proceeding but did very little, and the 
divorce was granted. It was afterward 
shown that the husband had not been 
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in Florida long enough to satisfy the 
jurisdictional requirements of that 
state. The present suit was brought 
by the wife to declare the Florida de- 
cree null and void, to obtain a divorce 
on the ground of the husband’s adul- 
tery, and for alimony. 

The principal issue in the case was 
whether under the circumstances the 
New Jersey court was bound to give 
full faith and credit to the Florida di- 
vorce decree. This question was an- 
swered in the negative by the Supreme 
Court of New Jersey, in an opinion 
by Justice Oliphant, upon the grounds 
that the jurisdiction of the Florida 
court had been obtained by fraud, and 
that the agreement was invalid as con- 
trary to public policy. The court felt 
that its conclusion was not inconsist- 
ent with the decisions of the United 


T1111 14 
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States Supreme Court requiring full 
faith and credit to be given to foreign 
divorce decrees where the defendant 
appears in the proceeding, since in this 
case the appearance was not bona fide 
but merely in compliance with the in- 
valid agreement. The wife also was 
held not precluded from attacking the 
foreign decree on grounds of estoppel 
or lack of clean hands. 

The appended annotation in 28 
ALR2d 1303, entitled “Recognition as 
to marital status of foreign divorce de- 
cree attacked on ground of lack of 
domicile, since Williams decision,” 
supplements an earlier annotation on 
the subject. 


Forfeiture of Lease — demand of 
rent as prerequisite. Arnold v. Lem- 
ond, 192 Tenn 366, 241 SW2d 430, 
28 ALR2d 801, was an unlawful de- 


“She’s guilty. I can tell just by the way she crosses her legs.” 
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tainer suit in which the lessor sought 
recovery of possession of leased prem- 
ises. The lease expressly provided for 
its forfeiture, at the option of the les- 
sor, for nonpayment of rent. No for- 
mal demand for the rents due was 
made by the lessor prior to the notice 
to vacate. 


A judgment for the defendant was 
affirmed by the Supreme Court of Ten- 
nessee which, in an opinion by Justice 
Prewitt, held that, in the absence of a 
waiver, a formal demand for the rents 
due or past due was a prerequisite to 
exercise of the option to terminate the 
lease. 

“Demand of rent due as prerequisite 
of enforcement of forfeiture or termi- 
nation of lease providing for termina- 
tion for nonpayment” is discussed in 


COMMENT 


the extensive appended annotation in 
28 ALR2d 803. 


Group Insurance Proceeds — at- 
tachment or garnishment of. In Hoff- 
man v. Hoffman, 8 NJ 157, 84 A2d 
441, 28 ALR2d 1205, retirement an- 
nuity payments under a group insur- 
ance policy established by the an- 
nuitant’s employer were sought to be 
reached in attachment proceedings to 
satisfy accrued alimony awarded by a 
foreign divorce decree. The garnishee 
was a local insurance corporation; the 
plaintiff and defendant were both non- 
residents of the state. The insurance 
policy and contract between the insurer 
and employer prohibited the assign- 
ment of retirement benefits by volun- 
tary act or operation of law. 

A judgment against the defendant 


“And in my will I want you to cut the government off without a penny!” 
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and garnishee was reversed and the 
attachment vacated by the Supreme 
Court of New Jersey, in an opinion 
by Justice Burling, which, referring to 
the difference between a “spendthrift 
trust” created by a settlor for his own 
benefit and a group benefit retirement 
system established by the annuitant’s 
employer, held that the contractual pro- 
vision against assignment by operation 
of law was not in violation of public 
policy or any statutory or constitution- 
al provision. 

The appended annotation in 28 
ALR2d 1213 discusses “Retirement or 
pension proceeds or annuity payments 
under group insurance as subject to at- 
tachment or garnishment.” 


Homicide — evidence of life insur- 
ance as motive. In People v. Gougas, 
410 Ill 235, 102 NE2d 152, 28 ALR2d 
852, a prosecution for murder, it ap- 
peared in evidence that the accused was 
partial beneficiary of an insurance pol- 
icy on the life of the deceased. The 
prosecution also elicited evidence serv- 
ing only to show the cruel and evil 
nature of the accused. 

Judgment on a verdict of guilty was 
reversed by the Supreme Court of Illi- 
nois which, in an opinion by Chief 
Justice Daily, held that the policy was 
not admissible to establish a motive in 
the absence of evidence that the ac- 
cused knew of the policy and of his 
interest as beneficiary, and that the ad- 
mission of evidence of the accused’s 
evil nature was improper because of its 
lack of tendency to prove the issue be- 
ing tried. 
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The appended annotation in 28 
ALR2d 857 is entitled “Admissibility 
in homicide prosecution for purpose of 
showing motive of evidence as to in- 
surance policies on life of deceased 
naming accused as beneficiary.” 


Injury to Child — by building ma- 
terials. Damages for the wrongful 
death of plaintiff's decedent, a boy of 
seven years, were sought in Morris v. 
Lewis Manufacturing Co., 331 Mich 
252, 49 NW2d 164, 28 ALR2d 214, 
against the owners of premises where 
the boy was fatally injured by lumber 
falling upon him, and against a lum- 
ber dealer who had piled the lumber in 
such a manner that it could easily be 
dislodged. The declaration did not al- 
lege an express invitation, but merely 
the accessibility of the lot to children, 
who were accustomed to play thereon 
with the knowledge and consent of de- 
fendant-owners and who thereby be- 
came invitees of the latter. 

The granting of defendants’ motions 
to dismiss the declaration was affirmed 
by the Supreme Court of Michigan 
which, in an opinion by Justice Sharpe, 
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held that the lumber pile did not con- 
. Stitute an attractive, nuisance, that the 
facts alleged did not make the child an 
express or implied invitee to whom a 
higher standard of duty was owed than 
to a mere trespasser or licensee, and 
that a cause of action was not stated 
in the declaration. 

The appended annotation in 28 
ALR2d 218 discusses “Liability of 
landowner for injury to or death of 
child resulting from piled or stacked 
lumber or other building materials.” 


Injury to Child — by cave-in or 
landslide. Damages for the wrongful 
death of children between seven and 
ten years of age were sought in Plante 
v. Lorraine Manufacturing Co., — RI 
—, 82 A2d 893, 28 ALR2d 190, by 


their parents. The declaration alleged 
in substance defendant's ownership and 
control of a certain unfenced and un- 
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guarded lot in a populated district near 
a city highway, the excavation and use 
of such lot as a sandbank, its attraction 
to children who were accustomed to 
play thereon, and the death of plain- 
tiffs’ children due to a sudden land- 
slide. 

The sustaining of demurrers to the 
complaints was approved by the Su- 
preme Court of Rhode Island, in an 
opinion by Justice Baker, which, re- 
affirming an early decision rejecting 
the “attractive nuisance” doctrine ap- 
plied in other states, declared such de- 
cision to rest upon sound legal prin- 
ciples with respect to the duties of a 
landowner, under the facts alleged, to- 
ward a child of tender years who was 
a trespasser and not an express invitee 
or the equivalent. 

The appended annotation in 28 
ALR2d 195 discusses “Liability of land- 
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owner for injury to or death of child 
caused by cave-in or landslide.” 


Insurance — suicide, coroner's re- 
port as evidence of. Recovery under 
a life insurance policy’s provision for 
additional benefits for death by acci- 
dental means was sought in Carson v. 
Metropolitan Life Insurance Co., 156 
Ohio St 104, 100 NE2d 197, 28 ALR 
2d 344, by the beneficiary against the 
insurer. The policy provided for such 
benefits upon “due proof that 
such death shall not have occurred 

as the result of self-destruc- 
tion.” The plaintiff, in support of her 
position, relied upon the presumption 
against suicide. Among evidence of 
suicide admitted on behalf of the de- 


fendant were a coroner's report and a 
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certified copy of the death certificate 
containing statements that the death 
resulted from suicide. Statutes author- 
ized the admission thereof in evidence 
as to the “facts” therein stated. 
Affirmance of a judgment on a ver- 
dict for the defendant was reversed by 
the Supreme Court of Ohio which, in 
an opinion by Justice Stewart, held 
that the plaintiff bore the burden of 
proof that the death did not result 
from suicide; that the presumption 
against suicide was a rebuttable one 
which disappeared upon the produc: 
tion of counterbalancing evidence to 
the contrary; but that the statements 
as to suicide in the coroner's report and 
death certificate were not, in the ab- 
sence of direct evidence, statements of 
fact but mere expressions of opinion; 
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and that their admission in evidence 
constituted prejudicial error. 


The subject of the appended anno- 
tation in 28 ALR2d 352 is “Insurance: 
coroner’s verdict or report as evidence 
on issue of suicide.” 


Landlord’s Covenant to Repair — 
tenant’s rights on breach. In Lynder 
v. S. S. Kresge Co., 329 Mich 359, 45 
NW 2d 319, 28 ALR2d 440, failure of 
a landlord, after repeated requests, to 
make an alteration in the demised 
premises which he had promised to 
make in preparation for the lessee’s 
occupancy, was held by the Supreme 
Court of Michigan, in an opinion by 
Justice Sharpe, to amount, under the 
circumstances, to a constructive evic- 
tion, and not to have been waived by 
the lessee in going into possession and 
paying rent until he became convinced 
that the alteration would not be made. 

“Rights and remedies of tenant upon 
landlord’s breach of covenant to re- 
pair” are discussed in the appended 
annotation in 28 ALR2d 446. 


Larceny — identity of offenses. 
The defendants in Hearn v. State 
(Fla) 55 So2d 559, 28 ALR2d 1179, 


prosecution for larceny of ‘eight cows ° 


and two calves belonging to one per- 
son, had previously been convicted of 
latceny of a cow belonging to another 
person, and filed a plea of former jeop- 
atdy averring that the larceny of the 
nine cows and two calves occurred at 
the same time and place and under the 
same circumstances. 
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The sustaining of the state’s demur- 
rer to the plea of former jeopardy was 
reversed by the Supreme Court of Flor- 
ida, en banc, in an opinion by Asso- 
ciate Justice Dickinson, which ruled 
that only one offense had been commit- 
ted by the single act or taking, not- 
withstanding separate ownership of the 
cows. 

The appended annotation in 28 
ALR2d 1182 discusses “Single or sepa- 
rate larceny predicated upon stealing 
property from different owners at the 
same time.” 


Libel — defamatory matter on walls, 
etc. Damages for a libelous publica- 
tion were sought in Hellar v. Bianco, 
111 Cal App2d 424, 244 P2d 757, 28 
ALR2d 1451, against the proprietors 
of a public tavern. It appeared in 
evidence that an untrue defamatory 
statement as to plaintiff's chastity was 
placed on the wall of the men’s room 
by a person unknown, and that the 
bartender in charge of the tavern failed 
to comply with a telephoned demand 
by plaintiff's husband to remove the 
same within thirty minutes. 
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Judgment rendered upon a nonsuit 
was reversed by the California District 
Court of Appeal, Third District, in an 
opinion by Justice Van Dyke, which 
held that persons who invite the pub- 
lic to their premises are guilty of re- 
publication of a libel by knowingly 
permitting defamatory matter to re- 
main on their walls after reasonable 
opportunity to remove the same. 

“Liability for permitting walls or 
other portions of place of public resort 
to be occupied with matter defamatory 
of plaintiff” is discussed in the append- 
ed annotation in 28 ALR2d 1454. 


Malicious Prosecution — law en- 
forcement officer's civil liability for. 
Damages for alleged malicious prose- 
cution were sought in White v. Towers, 
37 Cal2d 727, 235 P2d 209, 28 ALR 
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2d 636, against one shown by his afb- 
davit attached to the complaint to be 
an investigator for the State Fish and 
Game Commission. The complaint 
charged that the defendant maliciously 
and without probable cause procured 
the institution of two criminal pro- 
ceedings against the plaintiff, the first 
of which was in a state court for vio- 
lation of a state statute and the second 
of which was in a federal court for vio- 
lation of a federal statute and both of 
which were based on the alleged de 
posit by plaintiff of certain petroleum 
matter, deleterious to fish and plant 
life, in waters of the state. 

The sustaining of a demurrer to the 
complaint was approved by the Su 
preme Court of California, in Bank, in 
an opinion by Justice Spence, which 
held that the defendant, as a law en- 
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forcement officer charged with the duty 
of enforcing laws for the protection of 
fish and game and acting within the 
scope of his authority, was immune 
from civil liability for the alleged ma- 
licious prosecutions. The contention 
that the defendant was acting outside 
the scope of his authority in procuring 
the prosecution in the federal court 
was rejected. 

“Civil liability of law enforcement 
officers for malicious prosecution” is 
the subject of the appended annota- 
tion in 28 ALR2d 646. 


Mental Shock or Distress — re- 
covery for. Damages for wrongful 
death were sought in State v. Baltimore 
Transit Co., — Md —, 80 A2d 13, 28 
ALR2d 1062, for the benefit of the de- 
cedent’s widow and infant child. The 
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declaration alleged negligence of the 
defendant transit company in the oper. 
ation of a streetcar so as to result in 
its crash into the parked truck of the 
decedent, which was seen or heard by 
the decedent while standing some dis- 
tance therefrom, and which resulted in 
a mental shock, followed by a heart at- 
tack and death of the decedent about 
an hour thereafter. 


The sustaining of a demurrer to the 
declaration was approved by the Court 
of Appeals of Maryland, in an opinion 
by Justice Collins, which, reviewing 
numerous decisions dealing with the 
questions (1) whether defendant's con- 
duct involved an unreasonable proba- 
bility of invasion of plaintiff's bodily 
security, and thereby constituted neg- 
ligence, (2) whether defendant's con- 
duct, if negligent, operated as an effi- 


“For Pete’s sake, Mr. Skyles, stop saying ‘You're ‘ie doctor’!” 
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cient cause of plaintiff's injury, in view 
of the mental disturbance as a link in 
the chain of causation, and (3) wheth- 
er, in an action for an injury to per- 
sonal property, damages are recover- 
able for fear or shock, held that in the 
principal case the allegations were in- 
sufficient to show a duty breached as 
the efficient cause of the injury averred. 

The appended annotation in 28 
ALR2d 1070 is a comment note dis- 
cussing “Recovery for mental shock or 
distress in connection with injury to 
or interference with tangible prop- 
erty.” 

Revocation of Will — as affected 
by invalidity of later will. The effec- 
tiveness of a revocatory clause of a will 
was involved in Linkins v. Protestant 
Episcopal Cathedral, 87 App DC 351, 
187 F2d 357, 28 ALR2d 521. It ap- 
peared that the later will, executed 
merely to correct formal defects in 
the earlier will, contained a residuary 
clause, which was identical with that 
in the earlier will and which included 
gifts to two religious institutions. A 
statute rendéred the later will inopera- 
tive as to such gifts made within a 
month of the death of the testatrix. 

An order declaring the earlier will 
effective in so far as it applied to the 
residual disposition to the religious in- 
stitutions was approved by the District 
of Columbia Circuit, in an opinion by 
Circuit Judge Prettyman, which, apply- 
ing the doctrine of dependent relative 
revocation, held that the proof estab- 
lished an intent of the testatrix that 
the revocatory clause should not be ef- 
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fective until the new devise became 
effective. 

“Wills: revocation as affected by in- 
validity of some or all of the disposi- 
tive provisions of later will” is the 
title of the extensive appended anno- 
tation in 28 ALR2d 526. 


Right of Way — width. An in- 
junction against encroachments on a 
reserved right of way was sought in 
Burroughs v. Milligan, — Md —, 85 
A2d 775, 28 ALR2d 243, by the grant- 
or'’s successors in interest against the 
grantee’s successors in interest. The 
width of the way reserved was not stat- 
ed in the deed, which did, however, 
refer to a way over an “existing road” 
on the property conveyed. It appeared 
that at the time of the deed the road 
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was a farm road through a tract entire- 
ly woodland, and that the road at the 
time of the trial was no more than 
eleven feet wide at any point. The 
land retained by the grantor was sub- 
sequently converted to a waterfront de- 
velopment. 

A decree enjoining encroachments 
to the extent of a twenty-foot width 
was reversed by the Court of Appeals 
of Maryland which, in an opinion by 
Chief Justice Marbury, held that the 
width of a way reserved over an “exist- 
ing road” is the width of the road at 
the time of the conveyance, and, as dis- 
tinguished from a way by necessity or 
a way granted or reserved without defi- 
nite designation, not controlled by any 
doctrine of reasonableness, that the 
width of the way cannot be increased 
by increased traffic and changes in the 
nature of the property, that the width 
of the road at the time of the convey- 
ance was a question of fact, that the 
plaintiff had the burden of proving the 
twenty-foot width claimed by him, and 
that the findings of fact were not suffi- 
cient to sustain the trial court’s decree. 

The “Width of way created by ex- 
press grant, reservation, or exception 
not specifying width” is discussed in 
the appended annotation in 28 ALR2d 
253. 


Tax Claim — power to remit, re- 


lease, or compromise. Reinstatement 
and collection of certain special assess- 
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ments previously compromised and || ¢ 


canceled were sought to be compelled 
in State ex rel. Donsante v. Pethtel, 
158 Ohio St 35, 106 NE2d 626, 28 
ALR2d 1419, a mandamus action 
against a county auditor and treasurer, 
Certain property owners and lienhold- 
ers intervened and set up as a defense 
equitable rights acquired in reliance 
upon cancelation of the assessments 
against the property of their predeces- 
sor owners. 

Dismissal of relator’s petition was 
reversed by the Supreme Court of 
Ohio, which, in an opinion by Justice 
Hart, held that the municipal corpo- 
ration did not have the power, in the 
absence of specific authorization by 
statute, to compromise, abate, and can- 
cel the legally levied assessments in an- 
ticipation of payment of which munic- 
ipal bonds had been issued. The right 
of the intervening property owners 
and lienholders to set up a joint de- 
fense based on operative facts neces- 
sarily personal and diverse in each case 
was denied without prejudice to the 
right of any interested party to resist 
collection of the tax levied against his 
individual property by establishing his 
equitable defense thereto. 

The appended annotation in 28 
ALR2d 1425, entitled “Power to remit, 
release, or compromise tax claim,” sup- 
plements an earlier annotation on the 
subject. 


It Should 


However inauspicious the birth, every child should be afforded a favor- 
able chance to face the future —In re R. L., 137 NJ Eq at 275. 





PEO 2S YS 
: see 


redeces- 


On was e e 
burt of Completing the Picture 
| Justice ee ee | 

| COrpo- 

, in the 

tion by Yés, now the picture’s complete! AMERICAN JU- 
ind can- RISPRUDENCE states the law clearly and succinctly 


'S in an- —and the new GENERAL INDEX leads you into this 


| munic- 
he right 

owners AMERICAN JURISPRUDENCE eliminates the long 
oint de- hours of search for the point vital to a winning case. 
S meces- Just turn to the GENERAL INDEX, flip to the catch- 
ach case line or phrase you have in mind, and note your reference 
; £0 the to page and volume in AMERICAN JURISPRUDENCE. 


to resi : : 2 
ee Your search is over—in a matter of minutes. 


law quickly and accurately. 


Just write to either company for the complete story 
about this modern, exhaustively indexed text treatise 
of American law. 


BANCROFT-WHITNEY COMPANY 


San Francisco 1, California 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


Rochester 14, New York 





Massachusetts State Library, 
State House, 
Boston, Mass. 


33 


POSTMASTER—If undeliverable as addressed for any reason, notify sender stating reason on ; 
3547, postage for which is guaranteed by The Lawyers Co-operative Publishing Co., Rochester 14, 


— Over 20,000 


Forms 


— From the Files 


of EXPERTS sae 
AO 


—KEYING “the Law —— 


me ; 
| 
AS, 


Form to the Law’? [wm 


to the Form... the 









1 


